STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
OLUFEM OKUNOREN, M D.,
Petitioner,
Case No. 04-2271

VS.

DEPARTMENT OF HEALTH,
BOARD OF MEDI ClI NE,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was conducted in this case on Novenber 29,
2004, in Tal |l ahassee, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the D vision of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Jdufem Ounoren, MD., pro se
Post O fice Box 1992
Madi son, M ssissippi 39130

For Respondent: Rosanna M Catal ano, Esquire
O fice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issues are as follows: (a) whether Petitioner
attenpted to obtain a |icense by m srepresenting or concealing
material facts at any tinme during any phase of the |icensing

process in violation of Section 458.331(1)(gg), Florida



Statutes; (b) whether Petitioner neets the training requirenents
pursuant to Section 458.331(1)(f), Florida Statutes; (c) whether
Petitioner has had a license to practice nedicine acted agai nst
by the licensing authority of another jurisdiction in violation
of Section 458.331(1)(b), Florida Statues; and (d) whether
Petitioner was convicted or found guilty or entered a plea of

nol o contendere to, regardl ess of adjudication, a crine in any

jurisdiction that directly relates to the practice of nedicine
in violation of Section 458.331(1)(c), Florida Statutes.

PRELI M NARY STATEMENT

On or about April 30, 2004, Respondent Departnent of
Heal t h, Board of Medici ne (Respondent) issued an Anended Notice
of Intent to Deny Licensure to Petitioner O ufem Okunoren, MD
(Petitioner). On May 24, 2004, Petitioner requested an
adm nistrative hearing to chall enge Respondent's deci sion.

On June 29, 2004, Respondent referred this matter to the
Division of Adm nistrative Hearings. Subsequently, a Notice of
Heari ng schedul ed the case for hearing on Septenber 8, 2004.

On August 19, 2004, Respondent filed a Mdtion to Relinquish
Jurisdiction. The undersigned denied the notion in an Order
dat ed August 31, 2004.

On August 31, 2004, Respondent filed a Mdtion to Conpel
Production. On Septenber 1, 2004, Petitioner filed an untinmely

Response to Motion to Relinquish By Respondent. Petitioner's



response all eged that Respondent had also failed to conply with
Petitioner's discovery requests and requested a conti nuance. On
Septenber 1, 2004, Respondent filed a Response to Petitioner's
Motion for Continuance and an Anended Response to Petitioner's
Motion for Continuance. 1In an Order dated Septenber 2, 2004,

t he undersi gned deni ed Respondent's Motion to Conpel Production,
Petitioner's request for an order conpelling discovery, and
Petitioner's request for a continuance.

On Septenber 3, 2004, Respondent filed a Motion to Quash or
inthe Alternative Mdtion for Protective Order. |In an O der
dat ed Septenber 24, 2004, the undersigned considered the notion,
granting it in part and denying it in part.

When the hearing comenced on Septenber 8, 2004, Petitioner
contacted the undersigned' s office by tel ephone to nake an ore
tenus notion for continuance due to a hurricane. That sane day,
t he undersi gned i ssued an Order Granting Conti nuance and
Re-schedul i ng Hearing for Septenber 27, 2004.

On Septenber 27, 2004, Petition contacted the undersigned' s
office to nmake an ore tenus notion for continuance due to a
hurricane. That sanme day, the undersigned issued an O der
Granting Continuance and Re-schedul i ng Hearing on Novenber 29,
2004.

During the hearing, Petitioner testified on his own behal f.

Petitioner offered Exhibit Nos. Pl and P3, which were accepted



into the record as evidence. The undersigned reserved ruling on
the adm ssibility of Exhibit No. P2, which is hereby accepted as
record evidence.

Respondent presented the testinony of one witness.
Respondent offered Exhibits Nos. Rl through R5, which were
accepted into the record as evidence.

A transcript of the hearing was filed on Decenber 20, 2004.
Petitioner filed a Proposed Recommended Order on Decenber 15,
2004. Respondent filed a Proposed Recommended Order on
Decenber 22, 2004.

Al'l references hereinafter shall be to Florida Statutes
(2004) except as otherw se specified.

FI NDI NGS OF FACT

1. Petitioner is a nedical doctor. He is currently
licensed to practice nmedicine in M ssissippi

2. Petitioner attended the University of Lagos, College of
Medi cine, in Lagos, Nigeria. Wile he was in nedical school,
Petitioner failed a pathology class. He did not have to repeat
the entire class, but he was required to retake the exam nation
in order to get credit for the course.

3. In 1972, Petitioner graduated fromthe University of
Lagos, College of Medicine, which is an allopathic foreign
nmedi cal school. However, the nedical school has not been

recogni zed and approved by an accrediting agency recogni zed by



the United States O fice of Education (U S.OE ). Additionally,
Petitioner's nedical school is not |ocated within a territorial
jurisdiction of the United States.

4. The U. S. O E. has designated the Liaison Comrittee on
Medi cal Education (LCVE) as the approved accrediting
organi zation. Pursuant to this designation, LCME only has
authority to accredit nedical schools in the United States and
Canada.

5. Foreign nedical schools are not accredited by anyone in
the United States. The U S.O E. has not designated an
accrediting organi zation for foreign nedical schools other than
those |l ocated in Canada. Each foreign nedical school (excluding
Canada) is accredited by its own country. Therefore, Petitioner
is not eligible for licensure pursuant to Section 458.311(f)1.,
Fl ori da Statutes.

6. The World Health Organi zati on does not approve/ accredit
medi cal schools. Additionally, Respondent has never certified a
forei gn nedical school pursuant to Section 458.314, Florida
Statutes. Therefore, Petitioner is not eligible for licensure
pursuant to Section 458.311(f)2., Florida Statutes.

7. Gaduates of foreign nedical schools, which have not
been certified pursuant to Section 458.314, Florida Statutes,
must neet the requirenments of Section 458.311(f)3., Florida

Statutes. Petitioner neets these requirenents in part because



hi s medi cal credentials have been eval uated by the Educati onal
Comm ssion for Foreign Medical Gaduates (ECFM35. He holds an
active, valid certificate issued by ECFMG and has passed the
exam nation utilized by that commi ssion.

8. Since Cctober 1, 1992, graduates of foreign nedica
school s |i ke Petitioner nmust conplete an approved residency or
fellowship of at | east two years in one specialty area. The
training nmust count toward regular or subspecialty certification
by a board recogni zed and certified by the American Board of
Medi cal Speci al ties.

9. The Accreditation Council for G aduate Menber Education
(ACGVE) is the body that certifies training prograns in the
United States. Petitioner has not conpleted an ACGVE-approved
residency or fellowship of at |east two years in one specialty
ar ea.

10. From Cctober 1975 to Septenber 1976, Petitioner
conpl eted one year of residency training in the Meharry Medica
Coll ege Family Practice program at George W Hubbard Hospital,
in Nashville, Tennessee. He has not conpleted any other
residency or fellowship training. Therefore, Petitioner is not
eligible for licensure pursuant to Section 458.311(f)3., Florida
St at ut es.

11. In late 1984 or early 1985, Petitioner had a private

medi cal practice in Holly Springs, Mssissippi. He lived across



the state border in Tennessee where he naintai ned a business
office. Petitioner also advertised his nedical practice in a
Tennessee newspaper.

12. On or about Septenber 3, 1985, Petitioner pled no
contest to a crimnal charge that he had net with and talked to
four separate |adies about famly planning in his Menphis,
Tennessee, office. The Crimnal Court of Shel by County,
Tennessee, found Petitioner guilty of operating an anbul atory
surgery treatnment center without a |icense. Petitioner was
required to pay a fine in the anount of $2,000. 00.

13. In August of 1989, the M ssissippi Division of
Medicaid initiated sanction proceedi ngs agai nst Petitioner for
perform ng excessive routine |aboratory tests in his private
practice. |In Novenber 1990, the Medicaid and Medi care programns
in Mssissippi suspended Petitioner as a provider for three
years.

14. On or about July 26, 1991, the M ssissippi State Board
of Medical Licensure issued an order revoking Petitioner's
M ssi ssi ppi nedical license. The order was affirned on appeal.
The M ssissippi Board of Medical Licensure reinstated
Petitioner's M ssissippi nedical license with conditions in
August 1997. In Septenber 1999, the M ssissippi Board of
Medi cal Licensure renoved the restrictions/limtations from

Petitioner's nmedical |icense.



15. I n February 2001, Petitioner had privileges at Hardy
W son Menorial Hospital in Hazlehurst, M ssissippi. Petitioner
made the decision that he could no | onger afford nedi cal
mal practice insurance. Because the hospital required physicians
to have mal practice insurance, the hospital reduced Petitioner's
clinical privileges. Although the timng of these events is not
clear, Petitioner voluntarily resigned his privileges at the
hospi t al
16. In April 2003, Petitioner signed an application form
for nmedical licensure by endorsenment in Florida. Petitioner
filed the application with Respondent in June 2003.
17. The April 2003 application contained the follow ng
affidavit, signed by Petitioner on April 6, 2003:
| have carefully read the questions in the
foregoi ng application and have answered them
conpletely, w thout reservations of any
kind, and | declare under penalty of perjury
that my answers and all statenents nmade by
me herein are true and correct. Should |
furnish any false information in this
application, | hereby agree that such act
shal | constitute cause for denial,
suspensi on or revocation of ny license to
practice Medicine in the State of Florida.
18. Question 12b on the April 2003 application inquired
whet her Petitioner had been required to repeat any of his
medi cal education. The question states that if the answer is

yes," the applicant should explain on a separate sheet

provi di ng accurate details.



19. Petitioner answered Question 12b on the April 2003
application in the negative. H's answer was m sl eadi ng and
i naccurate because it did not disclose that he had to retake an
exam nation in order to pass a pathol ogy course.

20. Question 18 on the April 2003 application asked
several questions, three of which are relevant here. First, the
application inquired whether Petitioner currently held staff
privileges in any hospital, health institution, clinic or
medi cal facility. Petitioner answered "yes" to this question.

21. Second, Question 18 instructed Petitioner to list any
hospital/health institution/clinic or nedical facility where he
hel d staff privileges. Petitioner |isted Jefferson County
Hospital, Energency Room Privil eges.

22. Third, Question 18 inquired whether Petitioner had
ever had any staff privileges deni ed, suspended, revoked,
nodi fied, restricted, placed on probation, asked to resign or
asked to take a tenporary | eave of absence or otherw se acted
agai nst by any facility. Petitioner answered this question
negatively.

23. Question 23 on the April 2003 application inquired
whet her Petitioner had ever been convicted or found guilty,
regardl ess of adjudication, resolution, or expungenent, or pled

guilty or nolo contendere to a crimnal msdenmeanor or felony in




any jurisdiction. Petitioner answered this question in the
negati ve.

24. Question 24 on the April 2003 application inquired
whet her, regardl ess of adjudication, Petitioner had ever been

convicted of a violation of, or pled nolo contendere to, any

federal, state, or |local statute, regulation, or ordinance, or
entered into any plea, negotiated plea, bargain, or settlenent
relating to a m sdeneanor or felony, or ever had an
adj udi cation, resolution or expungenent. Petitioner answered
this question in the negative.

25. In aletter dated July 31, 2004, Respondent advised
Petitioner that his application was inconplete. Anong other
t hi ngs, Respondent stated that it was waiting for a response to
an inquiry directed to Jefferson County Hospital, verifying
Petitioner's staff privileges and good standing. Respondent
al so requested Petitioner to conplete and file an
current/updat ed application form

26. In August 2003, Petitioner filed the updated
application with Respondent. In response to Question 16 on the
updat ed application, Petitioner once again denied that he was
required to repeat any of his nmedical education?

27. In response to Questions 27 and 28 on the updated

application, Petitioner continued to nmaintain that he currently

10



hel d privileges at Jefferson County Hospital in Fayette,
M ssi ssi ppi .

28. In response to Question 29 on the updated application,
Petitioner, continued to assert that he had never had any
facility staff privileges deni ed, suspended, revoked, nodified,
restricted, placed on probation, or asked to resign.

29. Petitioner appeared before Respondent's Credentialing
Comm ttee in Novenber 2003. The commttee was obligated to
review Petitioner's entire application file, including the Apri
2003 application and the August 2003 application.

30. Petitioner failed to disclose his Tennessee crim nal
conviction on the April 2003 application. The conviction is
related to practice of nedicine because it involved Petitioner
talking to patients froma Tennessee office.

31. During the hearing, Petitioner identified the
following two letters of recomendation: (a) WIllie L.
McArthur, MD., on Jefferson County Fam |y Medicine Center
| etterhead; and (b) Bernadette E. Sherman, M D. on Jefferson
Conpr ehensi ve Health Center, Inc. letterhead. Neither of the
letters refers to Petitioner's privileges at Jefferson County
Hospi t al .

32. Petitioner testified that he answered Question 18 on
the April 2003 application and Questions 27 and 28 on the

updat ed application correctly, affirmng that he held privileges
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at Jefferson County Hospital. There is no evidence to the
contrary.

33. The greater weight of the evidence indicates that
Petitioner's reduction of clinical privileges at Hardy WI son
Menorial Hospital was due to his decisions not to secure
mal practice insurance and to voluntarily resign his privileges.
Therefore, he did not answer Question 18 on the April 2003
application and/or Question 29 on the updated application
i ncorrectly.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

35. It is the general rule in admnistrative proceedi ngs
t hat applicants have the burden of presenting evidence of their

fitness for licensure. See Dept. of Banking and Fi nance v.

Gshorne Stern Co., 670 So. 2d 932, 934 (Fla. 1996) and Florida

Dept. of Transportation v. J.WC. Co., 396 So. 2d 778 (Fla. 1st

DCA 1981). An agency has the burden of presenting evidence that
applicants are unfit for licensure because the have viol ated

certain statutes. See Gshorne Stern Co., 670 So. 2d at 934.

36. Section 458.313, Florida Statutes, lists the

requi renents for a physician to beconme |icensed by endorsenent.

12



One of these requirenments is that the physician has net the

qualifications for licensure in Section 458.311(1)(b)-(g) or

Section 458.311(1)(b)-(e) and (g) and (3),

Fl ori da St at ut es.

37. Section 458.311(1)(f), Florida Statutes, states as

follows in pertinent part:

(1) . . . The departnent shall license
each applicant who the board certifies:

* * *

(f) Meets one of the foll ow ng nedica
education and post graduate training

requirements:

l.a. |Is a graduate of an allopathic
nmedi cal school or allopathic college
recogni zed and approved by an accrediting
agency recogni zed by the United States
O fice of Education or is a graduate of an
al | opat hi ¢ nedi cal school or allopathic
college within a territorial jurisdiction of
the United States recogni zed by the
accrediting agency of the governnmental body

of that jurisdiction;

* % *

2.a. |s a graduate of an allopathic
foreign nmedical school registered with the
Wrld Health Organization and certified
pursuant to s. 458.314 as having net the
standards required to accredit nedical
schools in the United State or reasonably

conpar abl e st andar ds;

* * *

c. Has conpl eted an approved residency

of at least 1 year.

3.a. |Is a graduate of an all opathic
forei gn medi cal school which has not been

certified pursuant to 458. 314;

13



b. Has had his or her nedical
credential s eval uated by the Educati onal
Comm ssion for Foreign Medical G aduates,
hol ds an active, valid certificate issued by
t hat comm ssion, and has passed the
exam nation utilized by that comm ssion; and

(c) Has conpleted an approved
resi dency of at |least 1 year; however, after
Cctober 1, 1992, the applicant shall have
conpl eted an approved residency or
fellowship of at least 2 years in one
specialty area. However, to be acceptabl e,
the fell owship experience and training nust
be counted toward regul ar or subspecialty
certification by a board recogni zed and
certified by the American Board of Medi cal
Speci al ties.

(3) Notwi thstanding the provisions of
subparagraph (1)(f)3., a graduate of a
forei gn nedi cal school need not present the
certificate issued by the Educati onal
Commi ssion for Foreign Medical G aduates or
pass the exam nation utilized by that
comm ssion if the graduate:

(a) Has received a bachelor's degree
froman accredited United States coll ege or
uni versity.

(b) Has studied at a nedical school
which is recogni zed by the Wrld Health
Organi zat i on.

(c) Has conpleted all of the formal
requi rements of the foreign nedical school
except the internship or social service
requi renents and has passed part | of the
Nati onal Board of Medi cal Exam ners
exam nation of the Educational Comm ssion
for Foreign Medical G aduates exam nation
equi val ent.

(d) Has conpleted an acadeni c year of
supervised clinical training in a hospita
affiliated wth a nmedi cal school approved by
t he Council on Medical Education of the
Ameri can Medi cal Association and upon
conpl eti on has passed part Il of the

14



Nati onal Board of Medical Exam ners

exam nation or the Educational Comm ssion
for Foreign Medical G aduates exam nation
equi val ent .

38. Section 458.314, Florida Statutes, states as foll ows
in relevant part:

(2) The departnent shall be
responsi ble for the certification of foreign
nmedi cal school s based on the standards
establi shed pursuant to subsection (4). The
departnent may contract w th outside
consultants or a national professional
organi zation to survey and eval uate foreign
medi cal schools. Such consultant or
organi zation shall report to the departnent
regarding its findings in the survey and
eval uati on.

(4) Any foreign nedical school which w shes
to be certified pursuant to this section
shall make application to the departnent for
such certification, which shall be based
upon a finding that the educational program
of the foreign nedical school is reasonably
conparable to that of simlar accredited
institutions in the United States and
adequately prepares its students for the
practice of nedicine.

* * %

(8) Each institution which has been
surveyed before October 1, 1986, by the
Comm ssion to Eval uate Forei gn Medi cal
School s or the Comm ssion on Foreign Mdical
Education of the Federation of State Medical
Boards, Inc., and whose survey and
supporting docunentation denonstrates that
it provides an educational program
i ncluding curriculum reasonably conparable
to that of simlar accredited institutions
in the United States shall be considered

15



fully certified, for purposes of chapter 86-
245, Laws of Florida.

39. Petitioner has not net his burden of proving that he
neets the requirenments for |licensure set forth in Section
458.311(1)(f), Florida Statues, for several reasons. First, his
medi cal school has not been approved by an accrediting agency
recogni zed by the United States O fice of Education and/or his
medi cal school is not |ocated within a territorial jurisdiction
of the United States. See § 458.311(1)(f)1.a., Fla. Stat.

40. Second, there is no persuasive evidence that
Petitioner's nedical school is registered with or recogni zed by
the World Health Organi zation. Even if it were, Petitioner's
medi cal school has not been certified pursuant to Section
458. 314, Florida Statutes. See 8§ 458.311(1)(f)2.a., Fla. Stat.

41. Respondent has never certified a foreign schoo
pursuant to Sections 458.314(2) and 458.314(4), Florida
Statutes. Mdreover, there is no conpetent evidence that
Petitioner's nedical school neets the requirenents for
certification set in Section 458.413(8), Florida Statutes.

42. Third, Petitioner has not conpleted an approved
residency or fellowship of at |east 2 years in one specialty
area. See 8§ 458.311(1)(f)3.a., Fla. Stat.

43. Section 458.313, Florida Statutes, provides as follows

in pertinent part:

16



(6) The departnent shall not issue a
i cense by endorsenent to any applicant who
is under investigation in any jurisdiction
for an act or offense which would constitute
a violation of this chapter until such tine
as the investigation is conplete, at which
time the provisions of s. 459. 331 shal
apply. Furthernore, the departnent any not
i ssue an unrestricted |license to any
i ndi vi dual who has commtted any act or
of fense in any jurisdiction which woul d
constitute the basis for disciplining a
physi cian pursuant to s. 458.331. When the
board finds that an individual has conmtted
an act or offense in any jurisdiction which
woul d constitute the basis for disciplining
a physician pursuant to s. 458.331, the
board may enter an order inposing one or
nore of the terns set forth in subsection

(7).

(7) Wen the board determ nes that any
applicant for licensure by endorsenment has
failed to neet, to the board' s satisfaction,
each of the appropriate requirenent set
forth in this section, it my enter an order
requiring one or nore of the follow ng
terns:

(a) Refusal to certify to the
departnent an application for |icensure,
certification, or registration with
restriction on the scope of practice of the
| i censee; or

(b) Certification to the departnent of
an application for |icensure, certification,
or registration;

(c) Certification to the departnent of
an application for licensure, certification,
or registration with placenent of the
physi cian on probation for a period of tine
and subject to such conditions as the board
may specify, including, but not limted to,
requiring the physician to submt to
treatnment, attend continuing education
courses, submt to reexam nation, or work
under the supervision of another physician.

17



44.

Section 458.331(1), Florida Statutes, states as

follows in relevant part:

45.

(1) The follow ng acts shal
constitute grounds for which the
di sciplinary action specified in subsection
2 may be taken:

(b) Having a license or the authority
to practice nedicine revoked, suspended, or
ot herw se acted agai nst, including the

deni al

of licensure, by the licensing

authority of any jurisdiction, including its
agenci es or subdi vi sions.

(c) Being convicted or found guilty
of, or entering a plea of nolo contendere
to, regardless of adjudication, a crinme in
any jurisdiction which directly relates to
the practice of nedicine or to the ability
to practice nedicine.

* * *

(gg) M srepresenting or concealing a
material fact at any tinme during any phase
of a licensing or disciplinary process or
procedur e.

Respondent has net its burden of proving that

Petitioner has violated Section 458.331(1), Florida Statutes,

the follow ng ways: (a) M ssissippi revoked Petitioner's

medi cal

i cense;

(b) Petitioner was convicted of operating an

unlicensed clinic in Tennessee; (c) Petitioner failed to

in

di scl ose his crimnal conviction on the April 2003 application;

and (d) Petitioner failed to disclose (on both applications) the

18



fact that he had to repeat an exam nation after failing a course
in medical school.

46. Respondent did not neet its burden of proving the
followi ng allegations: (a) that Petitioner msrepresented his
staff privileges at Jefferson County Hospital in Fayette,

M ssi ssippi; or (b) that Petitioner msrepresented facts
regarding his resignation of staff privileges and/or reduction
in clinical privileges at Hardy WIson Menorial Hospital.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Respondent enter a final order denying Petitioner's
application for a nedical |icense by endorsenent.

DONE AND ENTERED this 5th day of January, 2005, in

Tal | ahassee, Leon County, Florida.

Sieeporre = Nosa)

SUZANNE F. HOOD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 5th day of January, 2005.

COPI ES FURNI SHED,

Rosanna M Cat al ano, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

A ufenm Okunoren, M D.
Post O fice Box 1992
Madi son, M ssissippi 39130

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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